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Tha  Snstituta  haa  attamptad  to  obtain  tha  baat 
original  copy  availabia  for  filming.  Faaturaa  of  thia 
copy  which  may  ba  bibiiographically  uniqua. 
which  may  altar  any  of  tha  imagaa  in  tha 
raproduction,  or  which  may  aignificantly  changa 
tha  uaual  mathod  of  filming,  ara  chackad  balow. 
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Colourad  covara/ 
Couvartura  da  coulaur 

Covara  damaged/ 
Couvartura  andommagte 

Covara  raatorad  and/or  laminated/ 
Couverture  reataurie  at/ou  pellicuMe 

Cover  title  miaaing/ 

La  titre  de  couverture  manque 

Coloured  mapa/ 

Cartea  gtegraphiquaa  en  couleur 

Coloured  ink  (i.e.  other  than  blue  or  black)/ 
Encre  de  couleur  (i.e.  autre  que  bleue  ou  noire) 

Coloured  platea  and/or  illuatrationa/ 
Planchea  et/ou  iiluatrationa  en  couleur 

Bound  with  other  material/ 
Reli*  avec  d'autrea  documento 

Tight  binding  may  cauae  shadowa  or  diatortion 
along  interior  margin/ 

La  re  liure  serrie  peut  cauaar  de  I'ombre  ou  de  It 
diatoraion  la  long  de  la  marge  intArieure 

Blank  leavea  added  during  restoration  may 
appear  within  the  text.  Whenever  possible,  these 
have  been  omitted  from  filming/ 
II  se  peut  que  certainea  pagea  blanchea  ajoutiea 
lore  d'une  reatauration  apparaissent  dana  ie  texte. 
maia,  lorsque  cela  ttait  possible,  ces  pagea  n'ont 
pea  6t4  filmAes. 


L'Institut  a  microfilm*  la  mailleur  axemplaira 
qu'il  lui  a  it*  possible  de  se  procurer.  Les  details 
de  cet  exemplaire  qui  sont  peut-Atre  uniques  du 
point  de  vue  bibliographiqua,  qui  peuvent  modifier 
une  image  reproduite.  ou  qui  peuvent  exiger  une 
modification  dans  ia  mithoda  normale  de  filmage 
sont  indiquAs  ci-dessous. 
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Showthrough/ 
Tranaparence 
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r^  Showthrough/ 
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Quality  inAgale  de  I'impression 

Includes  supplementary  material/ 
Comprend  du  matiriel  suppiimentaire 


Only  edition  available/ 
Seule  Edition  disponible 

Pages  wholly  or  partially  obscured  by  errata 
slips,  tissues,  etc.,  have  been  refilmed  to 
ensure  the  best  possible  image/ 
Les  pages  totalement  ou  partieilement 
obscurcies  par  un  feuillet  d'errata,  une  pelure, 
etc.,  ont  M  filmtes  A  nouveau  de  fapon  A 
obtenir  la  meilleure  image  possible. 


Additional  comments:/ 
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Docket  title  psge  it  bound  in  at  latt  page  in  book  but  filmed  st  firtt  page  on  fiche. 
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This  item  is  filmed  at  the  reduction  ratio  checked  below/ 

Ce  document  est  film*  au  taux  de  rMuction  indiqui  ci-dessous. 
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Tha  copy  filmad  hara  haa  baan  raproducad  thanka 
to  tha  ganaroaity  of: 

Seminary  of  Quebec 
LJbrery 


Tha  imagas  appaaring  hara  ara  tha  baat  quality 
poaaibia  conaidaring  tha  condition  and  iagibiiity 
of  tha  originai  copy  and  in  Icaaping  with  tha 
fiiming  contract  apacificationa. 


Originai  copiaa  in  printad  papar  covara  ara  fiimad 
baginning  with  tha  front  covar  and  anding  on 
tha  iaat  paga  with  a  printad  or  iiluatratad  improa- 
sion,  or  tha  bacic  covar  whan  appropriata.  Ail 
othar  originai  copiaa  ara  fiimad  baginning  on  tha 
firat  paga  with  a  printad  or  iiluatratad  impraa- 
sion,  and  anding  on  tha  iaat  paga  with  a  printad 
or  iiluatratad  impraaslon. 


Tha  Iaat  racordad  frama  on  aach  microficha 
shall  contain  tha  symbol  — »•  (moaning  "CON- 
TINUED"), or  tha  symbol  y  (moaning  "END"), 
whichavar  appilaa. 

Mapa,  plataa,  charts,  ate  may  ba  fiimad  at 
diffarant  reduction  ratioa.  Thoaa  too  larga  to  ba 
antiraly  included  in  one  expoaura  ara  fiimad 
baginning  in  tha  upper  left  hand  corner,  left  to 
right  and  top  to  bottom,  aa  many  framea  aa 
required.  The  following  diagrama  iliuatrate  tha 
method: 
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L'exemplaire  film*  fut  reproduit  grlce  i  la 
ginirositA  da: 

Stminaire  de  Quebec 
Bibliothdque 

Lee  imagea  auivantea  ont  iti  reproduitea  avac  la 
plua  grand  aoin.  compta  tenu  de  la  condition  at 
de  la  nettet*  de  l'exemplaire  film*,  et  en 
conformity  avac  lea  conditiona  du  contrat  da 
filmage. 

Lee  exempiairea  originaux  dont  la  couvarture  en 
papier  eat  imprimie  aont  fiimte  en  commenpant 
par  la  premier  plat  at  en  terminant  soit  par  la 
darniire  page  qui  comporte  une  empreinte 
d'impression  ou  d'iilustration,  aoit  par  la  second 
plat,  salon  le  cas.  Toua  lea  aut^aa  exempiairea 
originaux  aont  fiimAa  en  commenpant  par  ia 
premiere  page  qui  comporte  une  empreinte 
d'impreaaion  ou  d'iiiuatration  at  en  terminant  par 
la  darnlAre  page  qui  comporte  une  telle 
empreinte. 

Un  dea  symboiaa  aulvanta  apparaftra  sur  la 
darniire  image  de  chaque  microfiche,  selon  le 
caa:  le  symbole  — ►signifie  "A  SUIVRE",  le 
symbols  V  signifie  "FIN". 

Les  cartea,  pianchea,  tableaux,  etc..  peuvent  Atre 
filmte  A  dea  taux  de  rMuction  diff Arents. 
Lorsque  le  document  est  trop  grand  pour  Atra 
reproduit  en  un  seui  cllchA,  11  est  film*  A  partir 
da  i'angia  aupArieur  gauche,  de  gauche  A  droite, 
et  de  haut  an  baa,  en  prenant  le  nombre 
d'imagea  nAceasaire.  Lea  diagrammes  suivants 
illustrent  la  mAthoda. 
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))m»te  St  «.mi», }      IN  THE  COURT  OF  QUEEN'S  BENCH. 


AAlfN   A.  A9AH8, 

{Plaintiff  in  tk»  Omrt  Below,) 

uiLx>X>eU»i:it, 

and 

TIB  8CIML  MNMI88MNII8  Ni  TIE  ■VNICIPALITY  0P  lAINSMX, 

(Defendants  in  the  Court  Below,) 

Xl.e«x>ozx<a.exi.tau 

CASE  OF  THE  RESPONDENTS. 


The  action  of  the  Appellant,  Plaintiff  in  the  Court  below,  was  brought  in  the 
Superior  Court,  at  Sherbmoke,  to  recover  from  the  Respondents  the  sum  of  £62  ISs. 
with  interest,  from  the  5th  July,  1852,  alleged  to  be  due,  in  virtue  of  an  obligation  in 
writing,  executed  on  that  day  in  favor  of  the  Appellant  and  one  Humphrey,  then  his 
partner  in  business,  by  the  then  School  Commissioners  of  the  Municipality  of  Bamston, 
in  the  County  of  Stanstead— or  a  majority  of  them.  The  obligation  purports  to  be  "for 
the  balance  due  the  said  Adams  &  Humphrey  for  the  building  of  the  Model  School 
House  at  Barnston  Comer,  to  wit :  in  tlie  said  Township  of  Bamston,  under  contract 
of  the  said  parties,"  and  is  payable  in  three  months  after  date ;  and  for  securing  the 
payment,  the  Commissioners  hypothecated  certain  property  described  in  the  obligation ; 
being,  in  fact,  the  Model  School  House  itself,  and  the  land  upon  which  it  is  erected. 
The  Appellant  further  alleged  that  on  the  23rd  April,  1857,  Humphrey  assigned  to  him 
his  interest  in  the  above-mentioned  mortgage  and  obligation.  He  further  claimed  a 
sum  of  $14.60,  alleged  to  have  been  paid  by  him  for  insurance  of  the  School  House  for 
the  benefit  of  the  Commissioners. 

To  this  action  the  Respondents  pleaded,  first,  a  defense  au  fonds  en  fait ;  secondly,  a 
perpetual  exception  by  which  they  alleged  in  substance,  that  previous  to  the  execution 
of  the  obligation  declared  upon,  the  then  School  Commissioners  for  the  said  Munici- 
pality, had  levied  by  School  rate  or  assessment,  upon  the  Township  ot  Bamston,  the 
sum  of  £150  currency,  for  the  erection  of  the  said  Model  School  House,  and  had  also 
received  from  the  Common  School  Fund,  a  like  sum  cf  £150,  for  the  same  purpose, 
amounting  together  to  £S00,  which  had  been  laid  out  in  the  erection  of  the  School 
House,  and  had,  in  fact,  been  paid  to  the  said  Adams  &  Humphrey,  for  building  it ;  that 
the  School  Commissioners  were,  by  law,  precluded  from  levying  or  expending  any  fur- 
ther sum  for  that  purpose,  and  that  the  obligation  entered  into  by  them  for  the  payment 
of  the  further  sum  of  £62  15s  was  therefore  null  and  inoperative  to  bind  the  Defend- 
ants. 

Admissions  of  the  facts  were  given  on  both  sides,  and  on  the  19th  September,  1 859, 
the  following  judgment  was  rendered  by  the  Superior  Court,  viz : 

"The  Court,  considering  that  the  Defendants  have  established  the  allegations  of 
"the  exceptions  by  them  pleaded,  that  the  obligation  in  writing,  entered  into  by  Ezra 
"Aldrich,  Moses  Clou{;n,  William  S.  Oliver,  and  Mathew  Jenks,  as  School  Commission- 
"ers,  was  for  the  payment  of  a  Model  School  House,  and  was  in  excess  of  £150,  for 
"which  sum  only  the  Municipality  could  legally  be  assessed  and  compelled  to  pay,  and 
"the  some  obligation  was  and  is  inoperative  to  Lind  the  Defendants,  doth  maintain  the 
"said  exceptions;  and  further,  considerin<;  that  the  Plaintiff  hath  failed  to  provethe  al- 
"legations  of  his  declaration  for  any  other  indebtedness  by  the  Defendants  to  him  than 
"$14.60,  for  money,  paid  by  him  for  their  benefit,  doth  adjudge  and  condemn  the  De- 
"fendants  to  pay  the  Plaintiff  $14.60,  with  interest  thereon  from  27th  December,  1858, 
"and  costs  of  suit ;  and  doth  dismiss  the  remainder  of  the  Plaintiff's  demand,  and  doth 
"grant  distraction  of  costs  to  Messrs.  Sanborn  &  Brooks,  the  Plaintiffs  attorneys. 

It  is  from  this  judgment  that  the  present  Appeal  has  been  instituted. 

By  the  9th  Vic.  c.  27  §  XXL,  it  is  enacted  "that  it  shall  be  the  duty  of  the  School 
"Commissioners  in  each  Municipality  »  •  *  •  Thirdly,  to  do  whatever  it  may  be 
"expedient  to  do  with  regard  to  building,  repairing,  keeping  in  order,  or  renewing  all 
"School  Houses,  lands,  fences,  and  movable  property,  which  shall  be  held  by  them,  or  to 


«*hiie  temponurQT,  or  aooept  the  mtvitoui  vm  of  HooNt  and  other  bnildingt,  ft 
••pnrpoM  of  keepuiR  SchooU  ther^,  Ftniiti  tkia  m  nM  tkttt  It  ktUiJitrm  6« 
"•/•  Sufwitir  fAdri Sekml, ImteMitiunm  of  mm  himirti mt4jl/ifp»tmdi,  n 
*•«  OonuBon  Sehool  to  ocoMd  the  •am  of  MTenty-flye  ponndi."  Section  XXIV 
video  •That  no  radi  Oorpontioa"  (vii :  the  School  ConuniMionen  for  any  Mnnu 
"ity.)  •'•hall  alienate  any  portion  of  tho  propertj  held  by  it  without  the  ezpnM 
Mthoiity  of  the  SaperintandcBt  of  Sdioolh" 

The  School  Oommiiaionm,  having  expended  the  ram  allowed  them  from  the 
mon  Sohool  Fond,  and  the  JBUO,  levied  by  aMeaement  upon  the  Municipality, 
which  waa  the  only  mm  which  the  Municipality  could  be  legally  cayed  upon  to 
for  the  erection  of  a  Model  School,  manifeatly  exceeded  thefar  powers,  in  entering 
the  agreement  with  Adama  &  Humphrey  tor  f)^e  payment  of  the  fhrther  mm  of  . 
l&s,  and  the  Municipality  cannot  be  bound  by  a  contract,  entered  into  by  them  in  i 
anoe  of  the  exprew  proviuon  of  the  law.  They  would  otherwise  be  enabled  indiiet 
to  bind  the  Municipality  for  tho  payment  of  a  sum  which  they  could  not  levy  upc 
by  a  direct  assessment,  and  the  object  of  the  Uw,  via:  vjo  restraining  of  extr 
gance  in  the  erection  of  buildings  for  sohool  purposes,  would  be  defeated.  The  assi 
ment  from  Humphrey  to  Adams  is  informal,  and  insufficient  to  enable  the  Appell 
to  maintain  the  present  action  in  his  own  name.  This  point  was  raised  in  the  Co 
below,  and  a  rehearing  of  the  cause  had  upon  it,  and  wm  mentioned  by  the  lear 
Judge  in  the  Court  below,  as  one  of  the  grounds  of  his  judgmeht,  though  j,it  does 
appear  in  the  judgment,  as  now  formally  motive. 

The  Bespondents  respectfully  submit  that  the  judgment  of  the  Court  below  m 
be  confiimed. 

RITCHIE  &  BORLASE. 

Montreal,       August,  1860.  Attorneys  for  Bespondenti 
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